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Order

The Tribunal hereby confirms: the order as agreed to and proposed. by the

Competition Commission and the respondent; annexed hereto ‘marked “A”.

fe Member
A Wessels

Concurring: M Mokuena and M Holden



IN A tf

IN THE COMPETITION TRIBUNAL OF SOUTH AFRICA

HELD. IN PRETORIA

CT Case No. 06/CRIMarTO

CO Case No. 2009Jan4223

In the indtiet between

COMPETEION Conmission
Applicant

and

ENGEN PETROLEUM LIMITED
Respondent,

in re

SHE! Pty) LTB First Respondent.

ENG! POLEUM LIVITED Second Respondent

SHEL TY) LTB _ Third-Respondent

TOTAl ¥) LTD Fourth Responiient

Mas OLEUNE SOLUTIONS (Piy) LTD Fifth Respondent

sout AFRICAN BITUMEN ASSOCIATION. Sixth Respondent

SASSO Do. Seventh Reaporiderit

TOSA LTD. Eighth Respondent

SETTLEMENT AGREEMENT

THE COMPETITION COMMISSION AND ENGEN PETROLEUM LIMITED inl

SECT OF AN ALLEGED CONTRAVENTION OF SECTION 4(1)(b)[i) OF THE

‘GOMPETITION AGT, 1998 (ACT NO. 89 OF 1998}, AS AMENDED

BEY

sion and Engen Petroleum Limited (‘Engen’) ‘hereby. agres that application be

mpetition. Tribunal for the confirmation of this Seitlement Agreement as an order

of thé Conipetition Triburial in terme of section 27(4)(d) read with section 53 (1)fa)iiii) of the



CompetitiA Act, 1998 (Act No. 89 of 4898), as amended, on the teritis set out below.

1. Definitions

Ferthe purposes'of this Settlement Agreeinent the followirig definitions shall apply.

1.7 “Aet” means the Competition Act, 1998 (Act No. 89 of 1998} as amiendéd;

42 “BteamenTM means ‘a residual fraction of oride oil, & mixture of organic

cotiponetité thal are highly viscous, black = and = sick

3 “Chevron” means Chevron SA. (Pty) Lid a company duly-incorporated with

finitéd ability. in tetrns of the odimpariy laws of thé Republic‘of South Africa, with

its principal place: of business-at 19 DF Malan Street Cajie Tour,

14 “Commission” means the. Competition Commission of South Africa, a statutory

body establistied in terhis of séctioh 46 ‘of the Act, with its principal place of

business at 1% Floor, Mulayo Building (Block C), the DTI Campus, 77 Meintjies

Stteét, Sunnyside, Pretoria, Gauteng;

1.6 “Gonimissjorier” means. the ‘Commissioner of the Competition Commission,

appointed in terms ofsection 22 of the Act,

16 ‘Complaint’ means the complaint initiated: by the Commissioner of the

Competition Commission in terms of section 498 of the Act under case number

| 2609Jan4223;

; 8g “Settfement Agrésiien€ mars this agreement duly signéd and concluded

between the Commission and Engen;

18 “ip? means the Corporate Lentenoy Policy prepared and issued by. the

i Gorhniissiori as @ guideline, to clarify the Commission's policy approach on

maiters falling within ifs jurisdiction in terms.of the Act;
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“Engen” theans Engen Petroleum Limited, a compariy duly incorporated and:

registéred in isritis.of thé Company laws-of the Republic of South Africa with its

prindipal place 6F businéss af Engen Court, Thibault Square, corerof Riebéeck

and Long Streets, Cape Town.

‘Masarié® means Masana Petroleum Solutions: (Pty) Limited, a company duly

incorporated and fégisteted' in terms of the compariy laws of the Republic of
South Aitica with its principal place of business at 10 Junction Avenue, Paiktown,

JohWarinesburg. :

“Parties” means thé Commission and Engen;

“SABITA” means Southern African Bitumen Association (SABITA’) a voluntary

nortprofit association with its. principal place of Business at 5 Lorisdaie, Lohsdale

Way, Pinelands, Cape Town:

“Sasol” means Sasol Limited ‘(Sasel"), a company duly” incorporated arid

registered in terms of thé company faws of the Republic of South Aitica, with iis

principal placeof business at 1 Sturdee Avenue, Rosebank, Joharimesburg;

“Shell means Shell SA (Pty) Lid (Shell) a company duly Incorporated arid

registered in'terms Of the commpay laws of the. Republic of South Africa, with its

principal place of busiiess at Shell House; 9 Riebeeck.Streét cape Town}

“Fosas" means’ Tosas (Ply) Ltd ('Toses"}, a company duly incdrporéited and

registered in terns of the cofipany laws of the Repubiie of South Africa, with its

principal place of business at 12° Commercial Read, Wadéville, Johannesburg.

The eighth iespéndent ka wholly owned subsidiary of the seventh respondent:

Prior to‘Apri 2008, the eighth respondelit was a joint venture betweé Sasol and

Total in‘terms of Whigh Sasol owhed 70% of the issued share capital and Totai

owned 30%: ,

Fetal” means Total SA (Pty) Ltd CTotal’}, a conipany duly incorporated and

registeréd in terms of the company laws of the Republic of South Africa, with its



principal place’ of business at Total House, 3 Biermann Aveniie, Rosebank,

Johannesbiirg;

447 “Tribunal means the Competition TAbunal of South Africa, a statutory body

established-in terms of section’26 bf the Act, with i prircipat place éf busihess

at 3° Floor, Mulayo building (Block:C}, the DT! Campus,77 Meinijies: Street,

Sunnysidé, Pretoria, Gauteng. ,

2. Thé-Complaint arid Complaint Investigation

2A On 10 September 2008, Sasof togethér with. its subsidiaries, including Tosas.

i applied for and subsequently obtained conditional immunity in ferns of

paragraph 12 of the applicants CL, in. respect: oftheir participation in the

dévelopment-of, and agreement to adopt, 2 pricing mecharism in respectof the

sale of base bituinen and Bituminous products.

220 in its application for leniertoy Sasof alleged thatit, together with Chevron, Engen;

Shell, Tétal, Masana and. Tosas being, parties in a horiz tal relationship. hed

contravened-section 4(1}tbyi) ofthe Act by engaging in price fixing by agresing

to. mechanism to calculate thé WLSP (Wholesale List Selling Price), and to the

development and implementation ofthe BPAF (Bitumen Price Adjustment Fattor}

in relation to the safe of base. bitumen and bituminous products.

25° On42: January:2009, and pursuant'to Sasof's leniency application, the-applicant

initiated a complaint in terms of section 49(B) (4) of the Act- aguihst the

respofidents as-désoribéd. in the complaint referral. The applicant conducted an

investigation. into the relevant facts disclosed: by Sasol and coriéluded that

Chevrén, Engen: Shell, Total, Masana, Sasol and Tosas had indeed engaged in

restrictive horizontal praclices; in contraventiorof section 4(1)(b)(ij of the Act.

i 24 The Commission's investigation revealed that;

244. In and during the period commencing from Septemibet 2600 to Decémber

2009, and possibly thereafter, Chevron, Engen: Shell Total, Masara,
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Sasof and Tosaa, being parties in a horizorital relationship, acting through

theif’ reptésentatives, entered into vatious agreements, and engaged in

conduct that involved concarted practites andor took decisioris. that ‘were

intended to difectly and, indirectly fix the purchase: or selling price: of

bitumerr arid: bituminous: products ia the Republic. in contravention: of

section 4¢1}(b)fi) of the Ack.

Chevron, Engen, Shell, Total, Sasol and Tosas.are’ producers-and / or

suppliers of bitumen, arid compete With one another in the production. and

for sale of-bitumeri and bituminous productsin the Republic. Chévren,

Enger, Shell, Total, and Sasol are alse niembers.of SABITA, a non-profit

organisation that represents inter alia producefs of and applicators of

bituminous pidduets.

The: réspondénts, operating through SABITA, as welf as through other

forms of comriunications;. inétuding bilateral carfimaniéations. between

ther, agreed.a formula tor deterinining the. pricing of bast bitumer and

bituminous products.

Historically, pfiof to the Act coming into force, the petrofeurn and energy

companies, calculated the prices for bitumen with réference to an Iridustry-

wide retail: pri¢e list for bituirien and biturhinous. prodticis, “This was

calcutated-cotiectively by all patroleum companies and was réfertedto. as

thé. Wholesdile. List Selling Price CWLSP*)..From 1886 until 2000 the
WLSP was government sanctioned ‘and exempted from the price-fiking

prohibitiéns thidt applied at the time (‘the WLSP. exemption").

The. WLSP for bitumen wag made up of the In Bond Landed Costs

CIBLO'), which essentially was an import parity pased forniula whéte

variguis transport related costs, were added tc a Free en Board (FOR)

heavy fuel oll prise at typical international refining cénitrés. This base’ pricé

was réplaced finally by the Durban Bunker price.-Addedto the IBLC to

attive at thé WLSP Were ihe SABITA levy, the margin and the Road

Equalisation Factor (REP), which was subsequently replaced’ by the
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Crude Oil Pipeline tariff.

2468 Chavreh, Engen, Stell, Total, Masané,. Sasol and’ Tosas and otter role

players.in the indusiry, in contravention of section 4-of'ihe Act, discussed

the establishtiént of a mechanism fo set'thé WLSP of bitiittien in relation

fo the Bitumen -Pricing Index (BPI), iater. called the Bitumen Price

Adjustéerment Factor (BPAF). The reespoidents adopted the BPHBPAF as

a hasis for adjusting their fist prices from time to time.

The Complaint Referral

The ‘Coinitiission referred the above compiairit thé Tribunal on. 4 Maret:2010.

Enger fas érigaged with the Commission in settlement discussions since

May 2010.

Statéivient of Gondtict

Ehgen adniits that it hes contravened seotion 4(1}(6)0) of the Act, in thatthe bitumen

départtgent in ifs Engen Sales and Marketing division (ESM) agréed witli its: competitors

#, mectianism to caldilate its WLSP (Wholesale List Selling Price}, and to. the

development and implementation of thé ‘BPVBPAF In relation fo the sale. of penetrétion |

grade bitumen in South Africa.

Agreement conserning future conduct

Erigen agrées. to:

5.4.1 fully cooperate with the Commission in relation to ‘the prosecution of the

-cormplaint referral. Without: limiting the generality of the foregoing, Eager

spetifically agréés to:



5.4.2

5.1.3:

(a} testify in the complaint referral {if any) in respect of alleged

contraventions covered by this Settlement Agreement; and

(b) to the oxistit that itis In existeticd, prévide. evidence, written or

otherwise, which 18. ifr fis’ possession or under ‘fis’ control,

conceinhingthe alleged contraventioris contained in this Settlement

; Agreement;

desist-from the conduet described above;

fatther develop, implement and moritor lis competition lave compliance

progfanithe incorporating corporate governance designed fo ensure that:

its employees, management, directors and agetts.do notengage in future’

contiaventions:of the Aef, In particular, such compliance pragramme will:

6434 include a competition policy te be drafted and implemented

by Engen

5.1.3.2 provide specific. training. on competition law aspects

§AB

partictilarly relevant to-Engen;

5.133 ensuré:that such training will be made available to all new

eriployees joining Engen. Furthetinore, Engen will update

such training annually;

submit a copy of such cornpliance’ programme fo the Cornmission within-

60 days of the dalg of confirmation of the Settlemett’ Agréemearit as.an

order by the Competition Tribunal;

To circulate a. staternent summarising the contents of this: Setvement.

Agreemiént to all management and opetational staff employed, at Engen

within 60 days from the date of confirmation of this Settlement Agreeinent:

by the Tribunal;
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Adriinistrative Penalty

Having regard to the provisions af sections: 68(fa)(ii) as read with sections

50(4)(2}. 59(2) and. §9(3) of the Act, Engen avdepts that it is flable to pay an

administrative penalty.

The patties have agreed that Engen will pay an administrative penalty in the

amount of R28 800 O00 (wehty eight million eight hundred ‘thousand rand):

This. amount does not exceed 10% of Engér’s total annual, income: in the

Republic and its:eiqiortsfrom the Republic for its 2009 financial year.

within 30 business. days from the date of contirmation of- this Settiement

agreément by the Triburial.

The penalty must be paid inte the Coffimission's bank account which is as

follows:

NAME: THE COMPETITION COMMISSION FEE ACCOUNT

BANK: ABSA BANK, PRETORIA

ACCOUNT NUMBER: 4050778576

BRANCH CODE: 329°345-

The penalty will be paid over by the Commission. to the National Revenue Fund

In accordance with the provisions of section -59(4) of the Act. :

Fullarid Final Settlenient

This.adreenient; upon confirmationas an ofder by the Tribunal, i8 entered into In fulf and

final-seitlement and concludes all proceedings between the Commission and’ Engen

relating“to any alleged coritravention by. the respondents of the Act thail Is the Siibject of

the Commission's investigation referred to the Tribunal under CT Gase No.

OG/GRAMar10



Datedand wigned at- CAPE. TOWN onthe {0th day of FEBLUNIEP pore

Fer Engen Petraléum Limited

Chief Bxébtilive Officer

Vat. Vis on the. 10 day of aeroDated arid sign:

For the Corn}



Tebogo Niputle

From:

Sent:

To:

Ce:

Subject:

Attachments:

Dear Sirs

Tebogo Mputle

Wednesday, February 22, 2012 2:43 PM

‘chris.charter@dlacdh.com'’; 'Rudolph Raath’; ‘Paul Coetser’; 'Graeme Wickins'; 'Leanie

Mouton’

Nicola ligner; Lerato Motaung; Mervin Dorasamy, ‘Anthony@nortonsinc.com';

‘vani@vanichetty.co.za’; 'Mark Garden’; 'Moloi, Mmadika’;
‘Heather. irvine@nortonrose.com’; 'chris.charter@dlacdh.com’; 'MJH@khl.co.za’; ‘Rudolph
Raath’; ‘'EVosioo@werksmans.com’; Reena Das Nair

The Competition Commission and Engen Petroleum Ltd & Shell SA Marketing (Pty) Ltd -

06/CR/Mar10

20120222142748574.tif, 20120222142814314.tif

Please see attached orders and kindly confirm receipt.

Regards

Tebogo Mputle

Tracking:



Recipient Delivery

‘chris.charter@dlacdh.com’

‘Rudolph Raath'

‘Paul Coetser’

‘Graeme Wickins'

‘Leanie Mouton’

Nicola Iigner — ; Delivered:.22/2/2012 2:43 PM

Lerafo Motaung Delivered: 22/2/2012 2:43 PM

Mervin Dorasamy

‘Anthony@nortonsinc.com'

‘vani@vanichetty.co.za’

‘Mark Garden’

‘Moloi, Mmadika’

‘Heather .irvine@nortonrose.com’

‘chris.charter@diacdh.com'

‘MJH@khI.co.za'

‘Rudolph Raath’

‘EVosioo@werksmans.com'

Reena Das Nair ,


